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IN THE H GH COURT OF JUDI CATURE AT BOVBAY @

Cl VI L APPELLATE JURI SDI CTI ON

VWRI T PETI TI ON NO 1835 OF 2001 @
Mahar ashtra Raj ya Mat hadi Transport @

& Ceneral Kangar Union . Petitioner

v/s.
&
The G ocery Markets & o% q

Labour Board & Os. ... Respondent s

Shri Anand i/b Ms.Bharati Patil for the e

'~* :e with Shri R P.Rele, Vinod Tayade, Shri

ah i/b Shri N.G Chitre for the Respondent

Petition

S. R Nargol kar, A .G P. for Respondents Nos. 3 &

Q)

Shri KM Naik i/b Shri S.P.Dhul apkar for Respondent
No. 1.

AND
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VWRI T PETI TI ON NO. 3783 OF 2001 &

b

Pennzoil Quaker State India Ltd. ...Petiti e@

v/ s.

The G ocery Markets & Shops Board
c

for G eater Bonmbay & Os. . Respondents

o

d
x@el e, Shri Vinod Tayade,

N.G Chitre for the

Shri P.K Rele with

Shri Piyush Shah i/b
Petitioner.
r, AGP. for State. e
Shri S. P. Dhul apkar for Respondent

AND

@ VWRI T PETI TI ON NO 9125 OF 2003

g
Vilas Dattu Shirke & Os. ... Petitioners
v/s.
The G ocery Markets and Shops
h
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Board for G .Bonbay & ors. ... Respondents g&
Shri M S. Topkar for the Petitioners. b
Shri KM Naik i/b Shri S.P.Dhul apkar for pt
No. 1.

Shri D.S.Joshi for Respondent No. 2.

AND

&
IN THE H GH COU cf%} RE AT BOVBAY .
cViL E Rl SDI CTI ON

T PETI TION NO. 7671 OF 2005

e
ka rodaries Pvt.Ltd. ...Petitioners
f
@ v/ s.
Cl oth Market and Shops o
Munbai ... Respondent s
h
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for the Petitioner.

Snt . Lat a Desai

Shri

i/b Snt.Pallavi

Di vekar for
Respondents Nos. 1,2 & 5. @

J.P.Cama, Sr.Counsel with Shri A K Jalisatgi @

b

AND

VWRI T PETI TI ON NO. 37 OF 2006

o

Scaf ol di ng Pvt. Lt \ /.))Petitioner d

State of Maharashtra ... Respondent

Bhul wal ka St eel

e
r the Petitioner.
i/b Snt.Pallavi D vekar for
. R Nargol kar, A G P. for Respondent No. 1. f
AND
WRI T PETI TI ON NO 597 OF 2000 o
| ndustries Ltd. ...Petitioner
h
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v/s.
he Bonbay Iron & Steel Labour &

T
Board .. . Respondent
b
Shri S. K Tal sania, Sr.counsel with Shri @
with Shri Aditya Chitale for the Petitio
Snt. Lata Desai for Respondents Nos. 1 & 2.
c
VWRI T PETI TI %\l Q 2 2006
d
Maruti on Board Courie
Services Ltd. ... Petitioner
v/s.
The doth & Shops e
Board & ... Respondent s
rivS.C.Naidu i/b Shri N P.Dalvi for the Petitioner. f
nt.Lata Desai i/b Snt.Pallavi D vekar for
Respondent No. 1.
Shri S.R Nargol kar, A.GP. for State. o
AND
h
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IN THE H GH COURT OF JUDI CATURE AT BOVBAY
0.0 C J. &
VWRI T PETI TI ON NO. 2544 OF 2003 : b
Chenfert Traders (Bombay) Pvt.ltd. ...Petitioner
c
v/s.
State of Maharashtra & ors. . Respondent s
o
\ d
None for the Petiticone
Snt. M Kajle, AGP for ondents Nos. 1 to 4.

Shri K M Naik Y b Shri S.P.Dhul apkar for Respondent
No. 5. e

CORAM J. N. PATEL J.,
D. K. DESHMUKH &
SMI. R S. DALVI JJ.

DATED: 30TH AUGUST, 2006

JUDGVENT:. (PER D. K. DESHMUKH, J.)
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1. The Hon' ble Chief Justice has constituted this <§éii%§z}

Bench because the Division Bench of this Court has
referred follow ng question for consideration t b

Larger Bench:

"“I'n view of the statutory definiti t he
expression "unprotected worker" in_Section 2(11) of
the Maharashtra Mathadi, Ha a O her manual
Workers (Regul ation of<§npl t and Welfare) Act,
1969, is the interpr afhgg? d by the Division q
Bench in Century e | ndustries Ltd. VS.
State of Maharashtr 2000 11 CLR 279 on the

af oresai d expression that it is only casually engaged

wor kers  wh within the purview of the Act, e

correct é%%ifﬁgp "

el evant devel opnents | eading to the Division

nc referring the aforesaid question are that the
egislature of the State of Maharashtra enacted the

<:::i> Maharashtra Mathadi, Hamal and Ot her Manual Workers
(Regul ation of Enploynment and Welfare) Act, 1969
(hereinafter referred to as the "Act" for the sake of

brevity), which canme into force on 13-6-19609. The

State Governnent in exercise of its power conferred
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by the Act franed the Cotton Merchant Unprotected
Wor kers (Regul ati on of Enpl oynment and Wl fare) Schene §g§§:>
1972; (hereinafter referred to as Cotton Merchant <£§§>
Schene) . The constitutional validity of the Act_ a b
the Cotton Merchant Schene was challen e

enpl oyer in an establishnent dealing w yar niwast e

by filing Msc.Petition No.150 of 1 That

petition was decided by the | earned single Judge of

this Court (Hon’ble M. Justi by judgnent

dated 19th April, 1974k> T

Act and the schene <QS%% itutionally wvalid q
except for claus ( d by sub-section 2 of

Section 3 of the Act\and clause 6(11)(v) read wth

ned Judge held the

cl auses 33 and43 of the Cotton Merchant Schene.

E:e

enpl oyer engaged in Khokha and Ti nber

No. 414 of 1973 was filed in this

ke allenging the constitutional validity of the

t nd the Khokha and Tinber Unprotected Wrkers
Regul ati on of Enploynent and Wl fare) Scheme 1973.

<::ii> That Petition was decided by order dated 24th April,
1974 Dby the sane | earned Judge. The learned single

Judge followed his earlier judgnment dated 19th April,

1974 in Msc.Petition No.150 of 1973 and held the Act

and the Schene to be constitutionally valid except
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t he sane provisions which were found to be invalid by

the earlier judgment. <§;§>

4. The Ilearned single Judge (Honble M.J b

Savant) of this Court while deciding t C I

revision application No.160 of 1975 d crimnal

revi sion application No.161 of 1975 by ju dat ed
C

24t h Novenber, 1975 al so consi dered. the schene of the

Act and the Bonbay iron and Ste tected Workers

( Regul ation of Enplqugnt are) Scheme, 1970

to decide the challe e<§3§b provi sions of the q
Act are repugnant isions of the Contract
Labour (Regul ation an olition) Act, 1970 and found

that there 18 no repugnancy in the two enactnents.

The | earne | e Judge found that the Act and the e

@; subj ects and enconpasses area which
vered by the Contract Labour Act.

he constitutional validity of the Act was also

onsidered by a Division Bench of this Court in Wit
Petition No.119 of 1979, M s. Lal | ubhai Keval das &
Anr . v/is. The State of Maharashtra & O's. decided

g
on 16-1-1980. Perusal of the judgnment of the
Division Bench in Lallubhai’s case shows that the
Division Bench held the Act to be constitutionally

h
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valid minly relying on the two judgnents of the
| earned single Judge (M.Justice Rege), one in g&
Msc.Petition No.150 of 1973 and the other in &

M sc. Petition No.414 of 1973. @ b
6. Wit Petition No.1117 of 1988 and it Petition

No. 1118 of 1988 were filed before this y the

enpl oyers who were engaged in the Coth nmarkets,

which 1is also schedul ed enpl oy hose two wit

petitions were decided <t>)y t ion Bench of this

Court by its judgne kl
Textiles & i

| ndust{i e

0-2- 2000, Century
vis. State of

Mahar ashtra & ors, 20 Il CLR 279.

t hat was rai sed before the Division e
. of Century Textile was whether the
o-Wer e engaged by the Petitioners, who were

te by the provisions of Industrial Disputes

t ould be called unprotected worknen within the

aning of the Act so as to be covered by the doth

@ Mar kets Schene. The Division Bench after referring
to the judgnent of the | earned single Judge in the

two Msc.Petitions referred to above and the judgnent

of the learned single Judge in the Crimnal revision

applications referred to above as also the judgnent
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of the Division bench in the case of Lallubhai
referred to above held that the workers who are §g§§:>
engaged by the Petitioners in that petition who were <£§§>

protected by the other |abour |egislations are b

covered by the definition of the term

workers" found in the Act. The Divisio

found that the D vision Bench of this

judgnment in Lallubhai case by paragraph 9 has held ¢
that it 1is only casually eng d kmen who are
covered by the Act %gd e Yworkers who are
protected by the Sho aﬁ§<§> )i/)shments Act. The q
Di vi si on Bench d the observations in
paragraph 9 of the |j ment of the Division Bench in
Lal | ubhai case are not casual observations, but they
are speci al itor-dicta. e
8. 'i on No. 7671 of 2005 and Wit Petition
3<§:E>of 2005 were filed by the enpl oyer who were
vered by Coth Market schene contending that the f
rder passed by the Board constituted under the Act
<:::i> for covering the establishnent of the Petitioners was
illegal because the workers engaged by t he o
Petitioners were not casually engaged workers, but
they were protected by other |abour legislations. 1In
support of their contentions the Petitioners relied
h
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on the judgnent of the Division Bench in the case of
Century Textile. The Division Bench which was
hearing Wit Petition No.3717 of 2005 for the reasons

whi ch have been disclosed in that judgnent d

agree with the view taken by the Divisi e

the judgnment in Century Textile Industriles ca and
t herefore the aforenentioned guesti o been

referred to the Larger Bench.

9. We have heard the kgar unsel appearing for

the Petitioners, diffe onstituted for the

different schedul ts, the | earned counse
appearing for the Government as also the
| earned Couns appearing for the trade-union of

Mat hadi wor . e

ig: alf of the Petitioners, it is submtted

t term unprotected workers is defined by

ctivon 2(11) of the Act. The term "Schedul ed

mpl oynent™ is defined by section 2(9) of the Act.

<:::i> It is submtted that if the plain and literal nmeaning
is given to these two definitions, it would nmean that

manual workers engaged in the Schedul ed Enpl oynent

woul d fall in one cl ass, nanely "unprotected

wor ker s" . According to the Petitioners, such an
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interpretation would lead to patent absurdity,
anonmal y, inconvenience, injustice and hardshi p. It §g§§:>
is submtted that no manual workers can be engage <£§§>
directly/indirectly in a schedul ed enpl oynent.
manual workers working in a schedul ed t
woul d be unprotected worknen, manual worker gaged
directly in a "Schedul ed enpl oynment” will ender ed
"illegally enployed". The services of existing
manual workers engaged direct a schedul ed
enpl oynmrent wi Il have to<ge t ated and their posts

aﬁ§<§> aged through the q

rs. Enploynent of every

permanent|ly abolished

Board as unprote
manual worker in th chedul ed enpl oynment woul d be

regul at ed 1y by t he Boar d. " Schedul ed

Enpl oynent " | d enconpass al | concei vabl e e
nits fold. The Board woul d becone
ponopoly "contractor” in respect of every
wor ker in all "Schedul ed Enpl oynents”. It is
b ted that this would result in inplied repeal of

ntral Act which occupies the field and which covers

regular, direct and indirect workers as a class. It
would lead to repugnancy or inconsistency and pose o
irreconcilable hardship in the inplenentation and
conpliance of other Labour |aws and Labour Wl fare
Legi sl ati on which otherw se apply of its own force to

h
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regular, direct and indirect manual workers worKking
and al | enpl oynent s i ncl udi ng t he schedul ed <{§i§§§:>
enpl oynment under the Mathadi Act. It would adversel
change the existing status of regular, direc a b
indirect manual workers as a class. It dt
in injustice to the direct or indirect | oyees of
the enployer in the schedul ed enpl oyne o are
enjoying protection and benefits der the aforesaid ¢
| aws nmade by the Parlianment. It u also result in
absurd illegal position <|> e. q rect enpl oyees of
the enpl oyer in the sc dﬁhséé yment doi ng manual q
work woul d cease tO. b n of the said enployer
and would require t e registered with the Board.
It is submtted that in these circunstances,
t her ef ore, court should apply the Rules of e
Constructl or)) the purpose of gathering true and
c ing of the definition of the term
ted workers"™ found in the Act. It is
that before the Act was enacted, the :
arlianment had enacted the Industrial Enploynent
<::ii> (Standing Orders) Act, 1946, The Industrial Disputes
Act, 1947, The Factories Act, 1948, The Enpl oyees o
State Insurance Act, 1948, The M ninmum Wges Act,
1948, Enpl oyees’ Provident Funds and M scell aneous
Provisions Act, 1952, The Maharashtra Factories
h
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Rul es, 1963, Paynment of Bonus Act, 1965. §§§§:>

1
e
e
T
i

p
e

t

1. It is submtted that the above Parlianentar
nactments are permanently applicable to a fac

stablishnment as defined therein by its

hey are applicable to every class|| of
ncluding to those workers doi ng manual : The

rovisions of those Acts do not permt either the

npl oyer or enpl oyee to opt out provi si ons of

he said Act. These I%gisl s extend protection

to the enploynent an aﬁ%gsh benefits to the q
enpl oyees. The j e the Act is protection of

e

S

t

S

npl oynent and exten n of certain benefits to the
peci al class¢of workers, who were not covered under

he above ed Parliamentary enactnments. It is e

ubmtted he worker 1is a genus. For the
ndustrial Law "unprotected worker" is a
Ci thereof. As a natural corollary "protected
rker" is the other species. Both forma distinct

nd separate class. It is submtted that there is no

doubt that the Acts of Parlianent did not cover

manual workers such as Mathadi or Hamal within its

fold. However, manual workers who were doing simlar

work in the factory/establishnent were covered by

those acts. Hence, the State Legislature stepped in
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by bringing a special | egi sl ation to ensure
protection and benefits to this excluded class.

Replica Source : www.bombayhighcourt.nic.in

According to the Petitioners, the termprotected as

understood in industrial |aw neans protection
enpl oynent , conpensati on in t he e

unenpl oynent, a fair procedure concernihng cases of

m sconduct on the part of the enpl oyee. ding to

the Petitioners, the provisions the Industrial

D sputes Act ( Standing Ode protect the

manual wor ker s. To so of t he schedul ed

enpl oynments, accordin
Act is also appl

enpl oyees including t

t)i/ti oners, Factories
ch also protects the

manual workers working in the

factories. cording to the Petitioners even nanual

wor kers ar tected by the provisions of M ninmm e

Wages A T Petitioners subm t t hat t he

E

12.

’ tate I nsurance Act is also applicable to
al workers and therefore that protection is

sovextended to them

In short, the subni ssions of the Petitioners is

that the workers who are directly engaged by the

enpl oyer for doing even nmanual work are protected by

various Industrial and Labour Legislations. It s

submtted that, therefore, this court will have to

15-03-2018
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interpret the phrase "unprotected worker" by | ooking
at previous law, mschief sought to be renedied, <{§§>

| egislative intent and approach shoul d be harnoni ous

and should ensure that the laws enacted b t b
Parliament and State Legislature oper t
i npediment with each other. In support o this
submi ssion, the Petitioners rely on the j nt of
Cc

the Suprene Court in the case o T vl/s. J. H

Gotla, AIR 1985 SC 1698, as al j udgnment of the

Suprene Court in the caig of/(Bangal ore Water Supply &

Sewage Board v/s. Rafapﬁé\ \578 SC 548. It is q
submitted that in d nd out what is the true
meaning of the term’ rotected worker", this Court
should look into the report of the three Conmttees
whi ch were tituted by the State Governnent to e
enquire (i he Jwor ki ng of Mathadi, Hamal and ot her
a rers. The statenent of objects and
SO and notes of clauses clearly denonstrate the
tention of the legislature as to who would cone f
ithin the nmeaning of the term "unprotected worker".
<:::j> According to the Petitioners, if preanble of the Act
is harnoniously read with various other statutes, it o
would be <clear that "unprotected worker" neans a
manual worker engaged in an enploynent, wherein he
has no security of enploynent, unenplopynent is a
h
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ule and availability of work 1is uncertain. In
addition to the above, such worker nmay not enjoy any <{§§>

benefit, which ordinarily an industrial worker is in

recei pt of. According to the Petitioners, b
such worker no other class of workers ca
within the neaning of the definition th term
"unprotected worker". According to the i'tioners,
the Act was brought into effect to renmedy the ¢
m schief which is nentioned | eport of the
Conmi tt ees. Accordin%> t e VPetitioners, the
| earned Single Judge ( €§3é> t he Division Bench q
in Lallubhai case <hav d correct interpretation
which has been fol d by the Division Bench in
Century Textif\e case, and therefore, it has to be
uphel d. I i submtted that during the [last 36 e
years t t Act has been in force, regular
the rolls of enployers wthin t he
e enpl oynment have not been registered.
f
3. It is submtted that in the referring judgnent
<::ii> the learned Division Bench has referred to the
questions of |aw which had arisen before them They o
are divided into sub-paras (i) and (ii). These,
however, are not the issues referred to the Ful
Bench. The Division Bench has expressed sone doubts
h
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on some of the observations in the Century Textile
case pertaining to the nmeaning of the expression
"unprotected workers". However, having expresse

sone doubt on the above issue, the D vision Bench

its order of reference has not asked the I
to consider whether the judgnment in Centlury xtile
MIls case was or was not right inits int etation
of the term"unprotected worker”. It is, therefore,
submtted that the neaning attached by the earlier
j udgnment to the tern1"qurot rker" is accepted
by the D vision Benc aﬁ§§§> erence is only in q
relation to the o r in the judgnent of the
Division Bench in ury Textile MIIs case that

only casual |l y\\ engaged worknmen are covered by the

definition e term"unprotected worker”. It is e

subm tted he provisions of Section 2(11) and
) of the Act have to be read together.
isssubmtted that by these two provisions coverage
e Act is extended to all unprotected enployees
owsoever engaged. It is submtted that Section

<:::i> 2(11) and 2(12) should be so read that none of the
provisions are rendered nugatory. It is submtted

that if the interpretation placed by the Board on the
provisions of Section 2(11) is accepted, the the

provi sions of Section 2(12) are rendered negated. It
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is further submtted that the Act is a special
statute and in interpretating the special statute the <{§§>

court nust determ ne the foll ow ng:

b
(a) What is the existing | aw before i g
Act;
(b) What is the special mschief or de for
whi ch the | aw did not provide; ¢
(c) What is the special re t t he speci al

Act has provided an

(d) what is the re oQ?&} enedy. q

14. It is submtted at M.Justice Rege in his two
j udgnent s dat\ed 19-4-1974 and 24-4-1974 has
consi dered ove and essentially the ratio of his e
two jud is)that the three conmttees appointed

ernnent had discovered that a certain

class of workers enployed essentially in

rkets, factories and other such places were either
ot covered by existing |abour |egislations or could
not be covered by the sane, because of wuncertain

enploynment and entirely transitory nature of their

g
wor K. This was the "existing position®™ of law in
1969 which the Legislature found out through the
aforesaid three Commttees and it was therefore the

h

15-03-2018 Shailesh Naidu (www.manupatra.com)



MANU/MH/0500/2006 Replica Source : www.bombayhighcourt.nic.in

non-protection of this specific class of workers
whi ch the Legi sl ature sought to thereafter correct by
the enactnent of this special statute. The D vision

Bench of this court in the case of Lallubhai Ke

has consi dered the above judgnents of M.J
and have expressly cone to the concl usi
only those workers who are unprotecte
| abour statutes who are intended to _be covered by the
present statute. is also t of the | earned
Division Bench in CEntury Ils case. It is
submtted that the ut is the
unprotected worker{\i ether the worker is
engaged directly indirectly in schedul ed
enpl oynent . only test for the coverage of the
Act is whet e worker engaged in any manner is at e
t he néiéiiﬁg ded coverage unprotected in respect
nt and conditions of service by other
f<§<§ii;slabour statutes. It is further submtted
interpretation of the term unprotected
rker which is being canvassed by the Petitioners
has been accepted by the two judgnments of M. Justice
Rege and the Division Bench in Lallubhai case as well
as the D vision bench in Century Textile case. It

is, therefore, submtted that on the principle of

stare decises the settled position in |aw shoul d not
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be di sturbed. Reliance for this proposition is
placed on the judgnent of the Supreme Court in the
case of State of Gujarat vs. Mrzapur Mditi Kuresh

Kassab Jamad (2005) 8 SCC page 534. It

that the view taken by the Division be

matter of Lallubhai and reiterated by he ot her
Division Bench in its judgnent in the case ntury

Textile need not and should not be disturbed nerely

because it is said that plain f the | anguage

used by the Legislatur%>in honv2(11) of the Act
is not given effect.
whi ch have held t 25 years shoul d not be
di st ur bed nerely b use anot her Vi ew nmay be
possi bl e. Itis further submtted that an erstwhile
prot ect ed n coul d now very concei vably be sent e
to the ily rated workers under the schene.
T | oyee who is fully protected by law and
security of enploynment and tenure would by
as of the enactnment of a statute ained at
rotecting "unprotected workers” now | ose t he
<:::i> self-same security of tenure, nonthly enpl oynent and
full wages. Once he joins the pool, there is no
guarantee of regular enploynent and at best he is

assured of limted paynent under the headi ng

"di sappoi ntnment noney". It is further submtted that
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in case the workers regularly covered by the
| ndustrial Disputes Act are held to be covered by the
Schene framed wunder the Act, services of such

enpl oyee would have to be term nated so as to enab b

him to join the Board, there will be
conply wth the provisions of Section 2
conply with the provisions of the Act, the
of the Industrial Disputes Act wll have to be

vi ol at ed.

&
15. On the ot her han 8h§§% f))Jof the Board it is q
contended that t ioners are not right in
contending that the | Bench has to consider only

whet her casual\ly engaged wor knen are covered by the

definition
@J eading of the referring judgnent
ear that the question that the Full Bench

consider is whether direct and/or regularly

e term"unprotected worker”. It is e

subnmtte

| oyed manual wor ker s engaged in schedul ed

npl oynent are covered under the Act and the schene

<:::i> framed thereunder. It is submtted that t he
definition of +the term "unprotected worker" in
Section 2(11) and the definition of the term "worker"

appearing in Section 2(12) of the Act have to be read

t oget her. It is submtted that the provisions of

15-03-2018 Shailesh Naidu (www.manupatra.com)



MANU/MH/0500/2006 Replica Source : www.bombayhighcourt.nic.in

Section 2(12) are clarificatory in nature. It is
submitted that the definition of the term"worker"” is
given to indicate the enployers under the Act by or

t hrough whom such nanual workers are

schedul ed enpl oynent. The said Act and

framed thereunder, requires registrationlhot only for
unprotected workers, but also the e s who

engage the unprotected workers. It is submtted that

by reading the provisions ion 2(11) and

Section 2(12) of the egt t/0 is clear that
only casually engaged fkséb ) ot cone within the
purvi ew of the Act.(\ mtted that there is no
anbi gui ty what soever her in the definition of term
"unprotected rker”™ or the term"worker"” and both
are to be g heir natural meani ng keeping in mnd e
the objk o0»be ) achi eved for which the Act has been

They refer to sub-section 1 of Section 3 of

and submt that sub-section 1 of Section 3

esupposes that prior to the passing of the said Act

here is no adequate supply and full and proper
utilization of the unprotected workers in t he

schedul ed enploynment and there were no better terns
and conditions of service for such unprotected worker
and in order to protect them the Legislature has

passed the said Act. It is submtted that the object
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of the Act clearly states that the Act 1is for
regulating the enploynment of unprotected manual

workers enployed in certain enploynent and to nmake

the provisions for adequate supply and full —a b
proper utilization in such enpl oynent and égzz§>s
connected therew th. It is submtted at rious
provi si ons of the said Act read w arious
Cc

provisions in the Schene franed thereunder, «clearly

mani fest the intention of th ature that a

machi nery in the foQg1 ard has to be
constituted to nmonito aﬁ@&gk nister the entire q
schenme for unprotéect rker and to achieve the
obj ect s to regul at their enpl oynent, better

provi si on fo their terns and condi tions of

enpl oynent provide for their welfare and for e
heal th etly nmeasures, including providing for
P nd, Gratuity, etc. It is submtted that

ory shows that the unprotected workers were

|oited for generations together in the enploynents
which are now schedul ed) and therefore the State
government had to step in to suppress the m schief

pl ayed by the enpl oyer and advance the renedy. It is

g
further submtted by the Respondents t hat t he
argunents on behalf of the enployer that the direct
and regul ar enpl oyees nmay get better benefits and as

h
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such they are not coverable under the Mathadi Act,
has no substance because the provisions of Section 21
of the Mathadi Act. The |learned counsel further

submts that fromthe above, it is clear tha

State Governnment was very nuch aware that
date of passing of the said Act,|(ther are
unprot ected workers enjoying better benefi an the

one that may be avail abl e under the said Act and the

Schene franed thereunder and t those better

benefits have been fulkg pru under Section 21.

The enpl oyer’s argune <i$§>

directly enployed

egul ar manual workers
enpl oyers are enjoying
better benefits, are t covered by the Mathadi Act,
has no substance because there is no such provision
in the sa or Schenme framed thereunder which e
states h u wor kers who are enjoying better
b € to be excluded from the said Act.
ti 22 of the Mathadi Act provides for exenption
t Governnment if the enployers can establish that
hey have directly enployed regul ar enpl oyees who are
<:::i> enjoying better benefits than the benefits provided
under the said Mathadi Act. The provisions of the
said Section defeats the argunents of the enployers
that their direct and regul ar manual workers are not

covered under the said Act. The |egislators know ng
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fully well that there my be enployers who nmay
directly engage regular manual workers in schedul ed
enpl oynment and they may al so enjoy better benefits

and therefore they are allowed to nanage such

t hensel ves and need not be under the co I

nmonitored by the Board and therefore the provision
for exenption is incorporated in the Ac It is
further submtted that if the enployers are allowed
to enpl oy/engage enployees di tl wi t hout there
bei ng any control/nnni&gr ard, the history
of exploitation of the a§§<<%E rNs will be repeated. q
It is submtted th ani ng of expression in
a statute is plain cl ear and wunanbi guous, the
external aids¢\ cannot be resorted to interpret the
sai d statut I iance in support of this subm ssion e
is place e Jjudgnment of the suprene Court in the

ji vls. Sub-Divisional Oficer, Thandla

2003) 1 SCC 692. 2003 (1) SCC, 592. It is
ted that apart from the judgnent of the
i vision Bench in Century Textile MIls, which did

<:::i> interpret the nmeaning of the expression "unprotected
wor ker ", in neither of the two judgnents of

M. Justice Rege or the judgnment of the Division Bench

in the case of Lallubhai the neaning to be attached

to the term "unprotected worker" was in issue.
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Ther ef or e, none of t hese j udgnent s actual ly
interpreted the expression "unprotected worker” in <{§i§§§:>
the Mathadi Act. These judgnents nade passin
observations in the <context of recording of —t b
history of the Act or in the context of t f

the case. The | earned Counsel appear

Board have also taken us through the pr ons of

vari ous schenes franed under the t.

16. We have al so hean t de~Uni on of Mat hadi

wor ker s t hrough t hei 0 I the trade-union

supports the subm on behal f of the Board.

17. Now from\the rival subm ssions it is clear that

first we to decide what is the scope of the e

r ef er ence. cording to the Petitioners the scope of
t reance is to find out whether the Division
ch the judgnent in the case of Century Textile
dustries was at all right in holding that the term
nprotected worker used in the Act was limted only
to casually engaged manual worker. Perusal of the
guestion that has been franmed and referred by the
Di vision Bench however shows that this Bench has to

express its opinion on the question as to whether the

Division Bench in its judgnent in the case of Century
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Textile Industries was right in saying that the
expressi on unprotected workers found in Section 2(11)
of the Act <covers only casually engaged workers.

Now, to answer this reference this Bench will hax

construe the provisions of Section 2(11) f
as to who is covered by the expression|| unprotected
workers as defined in Section 2(11) o e Act.
M.

According to the Petitioners, ustice Rege in his

two judgnents has held th ers who were

protected by other Iggour i skations were not

covered by the expressi p ed workers defined

by Section 2(11) ct. According to the
Petitioners, the finding was recorded al so by

the Division ench in Lallubhai case. Ther ef or e,

has to be made to the judgnent of e
dated 19th April, 1974 in
No. 150 of 1973. Perusal of that
shows that the Petition which was deci ded by
at v udgnment was filed by enployers who were covered
y t he Cotton Mer chant Unpr ot ect ed Wor ker s
<:::i> (Regul ation of Enploynent and Welfare) Schene, 1972.
I n that petition what was challenged was the
constitutional validity of sonme of the provisions of

the Act and the Cotton Market Schene. The first

chall enge raised was that the establishnments of the
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Petitioners in those cases were not covered by the
Cotton WMarket Scheme. It was further contended on

behalf of the Petitioners in those cases that apart

from the clerical staff, supervi sory b
Chowki dars, drivers and cleaners, they e
175 workers who are given protection
Enpl oyees’ State Insurance Schene, bonus,
pay, festival holidays and other _ benefits. Apart ¢
fromthe said workers, the Petitiane in those cases
al so engaged Tolimalas,<$ho ob of | oading and
unl oadi ng and stackin s types of wastes. q
It was contended e was no privity of
contract W th Tol | Accor di ng to t he
Petitioners, therefore, the schene was not applicable
to them Petitioners al so chal |l enged t he e
consti tutl lidity of some of the provisions of
t t he schene being violative of Articles
i) (f) and (g) and 31 of the Constitution of
di & The Ilearned single Judge M.Justice Rege f
ej ected the contention that the Petitioners were not
<:::i> covered by the Cotton Market Schenme. M .Justice Rege
hel d that the Act and scheme put certain restrictions o
on the rights of the Petitioners, but t hose
restrictions were reasonable. M .Justice Rege in his
j udgnment has observed thus:
h
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a
"Essentially, the said inpugned Act is a §g§§5>
social labour legislation relating to a |arge
class of manual workers viz. WMathadi, b
etc. called unprotected wor ker
under individual enployers with
and conditions, in shops and marke
with several comodities. dmttedly, ¢
are not covered under exi sting
| abour | egislations
3
the workers an tﬁ§§£> q
service."
18. The above quoted observations show that Justice
Rege proce on this admtted position that the e
wor kers (i lation to whomthose petitions were
fi r not covered by any |abour |egislations.
re , there is no question of Justice Rege
nsivderi ng the question whether the manual workers f
ngaged in the schedul ed enpl oynent who are protected
by other |abour legislations are covered by the
definition of the termunprotected workers or not? o
The Petitioners, therefore, are not right in
contending that Justice Rege by his first judgnent
held that it is only those manual workers engaged in
h
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the scheduled enploynents who are not protected by
t he ot her | abour |egislations come under t he <{§§>

definition of the term "unprotected workers".

19. So far as the second judgnent of M.J

dated 24th April, 1974 in Msc.Petitio
1973 is concerned, in that Petition the ty of

certain provisions of the Act and Khokha and Ti nber

Unprotected W rkers (Regulati npl oynent and

Wel fare) Schene, 1973<§as enged. M. Justice

Rege in this judgnment ag§3§> t/hat the Khokha and

Ti mber Market Sc the same terms as the
Cotton WMarket Schene d challenges that are raised
are the sanme® which were raised in the earlier
petition s decided by him M.Justice Rege e

has not this petition only three separate

C been raised. The first separate
te n was that the provisions of the Act and the

he are violative of Article 14 of t he
nstitution of India as they discrimnate against

<:::i> the enployer. It was contended that the conditions
of the |Iabour engaged in Khokha Industries IS
different than the wunprotected workers in other
schedul ed enpl oynents. That contention was negatived

by Justice Rege relying on the report of the
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conmittees which noted that the conditions of the
workers in Khokha industry was simlar to the
conditions of unprotected workers in other schedul e

enpl oynments. The second separate contention wa h b

the schene travels beyond the scope of th t)
contention was negatived by M. Justicel| Rege. The
third separate contention was that Khok dustry
and Tinber industry are two different and distinct
i ndustries clubbed together u r said Schene

Vi z. t he Khokha Induigry evTi nber Industry.

That contention was S e by Justice Rege. q
Therefore, in the 0 nt M.Justice Rege had
no occasion to consider the definition of the term

"unprotected kers". Therefore, even in the second
j udgnent , i s nothing which would show that the e
| earned i j udge held that the manual workers who
a ecteéd by other |abour |egislations are not
er by the definition of the term "unprotected

rker” in Section 2(11).

20. The third judgment is the judgnent of the
Division Bench in the case of Lallubhai in Wit
Petition No.119 of 1979 deci ded on 16- 1- 1980.
Perusal of that judgnent shows that before the

Di vision Bench the constitutional validity of sonme of
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the provisions of the Act was challenged. In
paragraph 6 of the judgnent the Division Bench has <{§§>

noted that nost of the challenges raised to the

constitutional validity of the Act are b
covered by the judgnment of Justice
therefore they did not reconsider those
There were two additional chall enges rai
Cc

the Division Bench which have been dealt with by the

Division Bench. The first addi chal | enge was

t hat t he prohibition<>ag ngagi ng of t he

unregi stered worknen <i$§} l)oyer is beyond the q
scope of the Act.{\T | enge was negatived by
the Division Bench b ol ding that the obligation of

the enpl oyer nd enpl oyee to get compul sorily

regi stered
@.@ ment of the Act and thereafter the
Bench observed " It is obvious that the main

jfec f the Act is to ensure sone elenent of

part of the mechanism to ensure e

effectiv

Di

curty to the casually enpl oyed worknman and
nsuring certain enploynment benefits to them which
are available to the other nonthly paid or other

regul ar workers governed by the provisions of the

g
| ndustrial Disputes Act, M ninmum Wages Act and ot her
enactnents. That is why the workers governed by this
Act are described as "unprotected manual workers".

h
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Before the enactnment, such workers not only did not
have any security of work but the wages paid to them

were al so not regulated by any rules and no Provi dent

Fund or gratuity benefits were available to b
Wrk as well as the wages, therefor
entirely on the enployers’ unbridled optilon,
and will. It is precisely to prevent this ensure
work for them and better conditions of service that ¢
several provisions have been de the present
enact nent . "
&

N :

21. It is clear f observations that these
observati ons have bee de by the court for deciding
chal | enge to/\ clause 31 of the schene. These
observati on e not been nade by the Bench after e
consi der e)definition of the term "unprotected

is also clear that the question as to

th t he manual workers engaged in the schedul ed

| oynents who are protected by ot her | abour
egislations are covered by the definition of the

term "unprotected worker" was neither raised nor

considered by the D vision Bench. Therefore, the o
observations quoted above can by no stretch of
i magi nation be terned as the ratio of the judgnment of
t he Di vi sion Bench.
h
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22. Thus, it is clear fromthe three judgnents that <§§i§§§:>

in none of the three judgnents the scope and anmbit o

the expression unprotected worker as defined b

decided. Therefore, the Petitioners arel hot rifght in

Section 2(11) of the Act was either co

contending that this Bench is required t ceed on
the basis that the neaning att ed to the term
"unprotected workman" by the earlier dgnment of this
Court does not require Qgco ation by this Bench.
The issue, as observed<{ab , has been referred

was not considere M .Justice Rege in his

two judgnents or b the Division Bench in its
judgnment in the case Lallubhai. This issue for the
first tine or consideration before the Division e

case of Century Textile Industries. 1In

, the Division Bench referred to three

ns which were made in the earlier round of

tion. The second submi ssion was "that the

etitioners’ worknen proposed to be covered under the
<:::i> said Schenes are not unprotected workers, as defined
by the Act." In paragraph 17, it is noted that the
guestion of protected worknen has been kept open and
now it has to be decided in this Petition. In

paragraph 19, the Division Bench refers to the first
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judgnment of Justice M.Rege. |In paragraph 22 the
Division Bench refers to the subm ssions of the <§§§>

Petitioners that mnerely because the workers are

engaged in manual work as specified in the said

Vi z.

not

on

| oading and unloading etc., they by i I
be rendered unprotected. It can bel denonstrated

the basis of the record that in fact ey are

pr ot ect ed.

Then a reference is na t he' judgnent of the

Division Bench in th c§§§§> | ubhai, specially q
t he

observati ons u paragraph 9 of that

j udgnment. They read under: -

23.
of

f or

"It ertinent to note that this Act does e
niot | )Jwith enpl oyees engaged on nonthly
S as the same are protected by Shops and
tablishment Act and the enactnents. It is
only the casually engaged worknen that cone

wi thin the purview of the Act.”

The Division Bench in its judgnent in the case
Century Textile notes that it was not necessary

the earlier Division Bench to nmke those

observations for deciding the issue which was raised
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O

before it. But according to the Division Bench the
observations cannot be called totally irrel evant and
therefore, according to the Division Bench those

observations are special obiter and therefore t b

Division Bench holds that it is only

the Act. |It, thus, becones clear from
observed above that the questi that has been ¢
referred to this Bench by the Di i Bench requires
us to consider the it of the term
"unprotected worker" Section 2(11) of q
the Act. The fir e provision found in the
Act is Section 3. npowers the State Governnent
to frame sch s for registration of enployer and
unpr ot ect ed ers in schedul ed enpl oynent and for e
provi di ng terms and conditions of the work of
r egi 0 nprotected workers and nmake provisions
general welfare in such enpl oynent .
b-section 1 of Section 3 reads as under: - :
3(1) For the purpose of ensuring an adequate
supply and full and proper wutilization of o
unprotected workers in schedul ed enpl oynents,
and generally for making better provision for
the termand conditions of enploynment of such
h
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a
wor kers, the State Governnent may by neans of
a scheme provide for the registration of
enpl oyers and unprotected workers in an

schedul ed enploynent or enpl oynment s, a b
provide for the terns and conditi ok

of (registered unprotected workerls) an make

provision for the general welfar such
c
enpl oynent .
24. Perusal of the aggve d “Vprovisions shows

that the State Cove n§b3§> been given power q
t

primarily to frane S 0 ensure adequate supply
and full and proper utilization of unprotected

wor kers in schedul ed enpl oynents and to nmake better

provi si on e terns and conditions of enploynent e
of such : Therefore, there are two prinmary
el th whi ch the schene deal s. (1)

ro ed worker; (ii) schedul ed enploynent. The

r "schedul ed enploynment” is defined by Section f

<:::i> (9) as follows:-

"schedul ed enploynent” nmeans any enpl oynent

specified in the Schedule hereto or any ’
process or branch of work form ng part of such
enpl oynent ; "

h
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Perusal of the schedul e of the Act shows that there <§§i§§§7

are total nunber of 14 enploynents which are shown in

the schedul e. The term "unprotected work

er”
defined by Section 2(11) of the Act as fol <:::j>

"unprotected worker" neans a nmanual er who
is engaged or to be engaged in any schedul ed

enpl oynent ; "

&

Perusal of the above p v?%ié; ws that any manual q
worker who is eit or is to be engaged in

any scheduled enplo nt would be an unprotected
wor ker . The urpose for which the schene is to be

framed by ate Governnent as is clear from the e

provi si on sub-section 1 of Section 3 is (i) for
adequate supply and full and pr oper
i on of unprotected workers in schedul ed

| oynent ; (1i) making better provision for the

erms and conditions of enploynment of unprotected

<:::i> wor ker s; (tii) for registration of such unprotected
wor kers maki ng provisions for the general welfare in

such enpl oynent . Sub-section 2 of Section 3 |ays

dowmn the matters which are to be provided for in the

schene. Thus, if one goes by the natural neaning of
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the words which are enployed by the legislature for
defining the term unprotected worker, then it is
clear that all nmanual workers who are either engage

or are to be engaged in scheduled enploynen

called "unprotected worker", irrespectiv
their conditions of service are regul at or
protected by any other |abour |egislati not .

By referring to the report of the commttees which

were constituted by the Stat ment and the
statenent of object anq>re..
the Petitioners that i the intention of the
| egislature to in e definition of the term
"unprotected worker" hose manual workers who are
engaged in the scheduled enpl oynent and whose
condi tions rvice are regul ated by other |abour e
| egi sl at nd)t herefore protected by other |abour
| egi hOns~ At this juncture, therefore, we have
S what is the interpretative function of the
ur tv Whet her we can interprete the provision of
ection 2(11) to nean that unprotected workers are
those manual workers engaged or to be engaged in
schedul e enploynent who are not protected by other
| abour legislations by reference to the reports of

the Committees and the statenment of objects and

reasons. It is <clear that for ascertaining the
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nmeani ng provided by the enployer to the term
"unprotected worker" we will have to add words to the g§i§:>
section. A Constitution Bench of the Supreme Court
has recently consi dered t he scope of t b

interpretative function of the Court in
in the case of Nathi Devi v/s. Rathal| Devi [|CGupta
(2005) 2 SCC 271. The observations

par agraph 13 of the judgnent are rel evant.

13. The interpretati\ tion of the court
is to discover the true:legislative intent.
It is trite that i
court nmust, i
unambi guous and
one neanin
irrespective

are clear, plain,
susceptlble to only
he words that meaning,
onsequences. Those words
must be expo ed in their natural and
ordi nary sense. When the |l anguage is plain
and iguous and admts of only one
meani ng, no question of construction of
ises, for the Act speaks for itself. e
not concerned wth the policy
r that the results are injurious or
ot se,” which may follow from giving effect
e |l anguage used. If the words used are
abl e of one construction only then it would
t be open to the courts to adopt any other
ypothetical construction on the ground that f
such construction is nore consistent with the
alleged object and policy of the Act. In
considering whether there is anbiguity, the
court must |look at the statute as a whole and
consi der the appropriateness of the neaning in
a particular context avoiding absurdity and
i nconsi stencies or unreasonabl eness whi ch may
render the statute unconstitutional. g

From t he abovequot ed observations it is clear that if

15-03-2018 Shailesh Naidu (www.manupatra.com)



MANU/MH/0500/2006

the words wused by the statute are clear and
susceptible to only one neaning, no question of

construction of statute ari ses. Now, we have to see

whether giving literal neaning to the b
Section 2(11) of the Act leads to any co
the other provisions of the Act. |If one
provisions of the Act, there are provisi t he
Act itself which indicate that it was the intention ¢
of the Legislature to includ ev t hose manual
wor kers who are engaged<&n enpl oynment whose
conditions of servic ghsi? erned or who are q
protected by oth egi sl ati ons. In this
regard, provisions Section 21 are relevant.
Section 21 of e Act reads as under: -
e
ng contained in this Act shal
any rights or privileges, which any
egi stered wunprotected worker) enployed in
any scheduled enploynent is entitled to, on f
the date on which this Act comes into force,
under any other |aw, contract, custom or usage
applicable to such workers, if such rights or o
privileges are nore favourable to him than
t hose to which he would be entitled under this
Act and the schene:
h
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a

Provided that, such worker will not be §g§§5>

entitled to receive any correspondi ng benefit
under the provisions of this Act a b

schene.

25. Perusal of this provision nmakes it cl hat if
a manual worker is engaged in schedul ed enpl oynment on
the date on which this Act to force in
relation to that enploy rights and
privileges are nore f b n the one to which
he is entitled un t, then those rights and
privileges are prote . Still such manual worker
has to get hinmsel f registered under the provisions of
the Act. therwords, if on the date of the e
connence@%%i}ip t he Act because of any contract or
w, a manual worker engaged in the
e enpl oynment is enjoying better condition of
rvicce and Dbenefits, then he is not excluded from
he obligation to get hinself registered under the
Act, but because of his registration under the Act he
does not |ose the better condition of service and
benefits to which he is in otherwise entitled. It ,

therefore, neans that a manual worker engaged in the

schedul ed enploynment who is otherwi se protected is

15-03-2018 Shailesh Naidu (www.manupatra.com)



MANU/MH/0500/2006 Replica Source : www.bombayhighcourt.nic.in

also to be covered by the provisions of the Act on
its conmmencenent, subject to the condition that any §g§§5>
benefits to which he may be entitled on the date o
the comencenent of the Act will be saved and i b
not be lost to himbecause of the applicati ne
Act to him The second provision in the Act |)which
mani fests the intention of the |egislature ncl ude

even the manual workers engaged in the schedul ed

enpl oynment who are receiving b whi ch are not

| ess favourable than the o ich unprotected

& T
workers are entitled uﬁ@sg% ¢ Act wthin the q
definition of the r ected worker is Section
22. Section 22 reads under : -

22. State Gover nnent may, after e

bn the  Advisory Committee, by

cation in the Oficial Gazette, and

bject to such conditions and for such period
as my be specified in the notification,
exenpt fromthe operation of all or any of the

provisions of this Act or any schene nade

t hereunder, all or any class or classes of o
unprotected workers enployed in any schedul ed
enpl oynment, or in any establishment or part of
any establishment of any schedul ed enpl oynent,
h
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if in the opinion of the State Governnent all
such unprotected workers or such class or
cl asses of workers, are in the enjoynent o

benefits which are on the whole not

favourable to such unprotected rs
the benefits provided by or under( thisjAct or

any schene franed thereunder

Provi ded that, before an otification is

i ssued, the Sta&g shall publish a
notice of to issue such
notificatio obj ecti ons and
suggesti ons respect thereto, and no such
notification shall Dbe issued until t he
obj etti and suggesti ons have been e
c e and a period of one nonth has

prred fromthe date of first publication of

e notice in the Oficial Gazette:

Provided further that, the State Governnent
may, by notification in the Oficial Gazette,
at any time, for reasons to be specified,

rescind the aforesaid notification.

Perusal of the above quoted Section 22 shows that the

15-03-2018 Shailesh Naidu (www.manupatra.com)



MANU/MH/0500/2006 Replica Source : www.bombayhighcourt.nic.in

State Governnment can exenpt fromthe provisions of
the Act such wunprotected workers who are in the §g§§:>
enjoynent of benefits which are not |less favourable
conpared to the ones to which he will be entitl b
under the Act. This provision clearly sh te
provisions of the Act by their own forcelwll 7)apply
to the nmanual worker engaged in the edul ed
enpl oyment who 1is in receipt of benefits which are
not |ess favourable than the benefi to which he is
entitled wunder the Ag&. chva case the Act

continues to operate i a o that worker til

an exenption order the State Governnent.

These two provisions early show that the intention

of the Ilegistature is to nake the provision of the

Act applic | so to those manual workers who are e
engaged

b

ed enploynment and are in receipt of
whi ch are not | ess favourable than the ones
they wll be entitled to under the Act.

es benefits they may be getting either because of

contract or because of operation of some |abour
| egi sl ati ons. Apart from the Act, there are
provi sions made in the schenes framed under the Act
which also indicate that workers who are engaged by
enployer on regular basis (nonthly basis) to do

manual work in the schedul ed enploynent are also to
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be covered by the schene framed under the Act. It is
clear that the above referred provisions are a <{§§>

conplete answer to the subni ssions nade on behalf o

the Petitioners that it was not the intention g b
| egislation to cover by the provisions t t
those manual workers engaged in th schedul ed
enpl oynment who are protected by ot | abour
| egi sl ati ons. ¢
26. Thus, we find thg& t arvintention of the
Legislature was to c efigi? efinition of the q
term "unprotected k manual wor kers engaged
in the schedul ed enp ment, irrespective of whether
they were protiected by other |abour |egislations or
not ? e for which the Legislature decided e
be found in the provisions of
of Section 3. Sub-section 2 of Section
f
3(2) In particular, (a scheme may provide
for all or any of the following nmatters that
is to say-)
(a) for the application of the schenme of such
cl asses of (registered unprotected workers and
enpl oyers) as nmay be specified therein; g
(b) for defi ni ng t he obl i gati ons of
(regi stered unprotected workers and enpl oyers)
subject to the fulfilnment of which the schene
may apply to them
h
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(c) for regulating the recruitnent and entry
into the scheme of unprotected workers, and
the registration of unprotected workers an

enpl oyers, including the mai nt enance o]

regi sters, renoval, either tenporarily r
permanently, of names fromthe register a b
the inmposition of fees for regi stration

(d) for regul ating t he e oymen of
(registered unprotected workers a t he

terms and conditions of such npl oynment ,

including rates of wages, hours wor k,

maternity benefit, overtine paynent, |eave C

W th wages, provision
conditions as to weekly
pay in respect thereof;

(d-i) for providing h
regi stered enpl oy@r S %
the anount of payabl)e to the registered
wor kers for ineg by such workers;
for requiri enpl oyers who, in the
opi ni on of ard, make default in
remtting the mount of wages in time as
aforesaid, to eposit with the Board, an
equal to the nonthly average of the
be remtted as aforesaid; if at any
mount of such deposit falls short of e
ge, for requiring the enployer to
t he amount of such average, and for

or gratuity and
her holi days and

e time within which
remt to the Board

in maki ng such remttances in tinme to

also by way of penalty, a surcharge of

anount not exceeding 10 per cent of the

anount to be remtted as the Board may f
det er m ne;

(e) for securing that, in respect of period

during which enploynment or full enploynent is

not available to regi stered unpr ot ect ed

wor kers though they are available for work,

such unprotected workers will, subject to the
conditions of the schene, receive a m ninmm g
wage;

(f) for prohibiting, restricting or otherw se
controlling the enploynent of unprotected
wor kers to whom the schene does not apply, and
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a
the enploynent of unprotected workers by

enpl oyers to whomthe schene does not apply;

(g) for the welfare of (registered unprotecte

wor kers covered by the schenme in so far as

satisfactory provision therefor, does t
exi st, apart fromthe scheng; b

(h) for health and safety neasures-i s
where the (regi stered unprotected rkers)—are
engaged, in so far as satisfacto provi si on

therefor, is required but does ot Xi st
apart fromthe schene;

(1) for the constitution o
including provident f
(registered unprotected ), the vesting
of such funds, the pa contributions
to be nmade to suc dsy (provision for
provi dent fund and .r contribution being

made after consideration the
o s’ Provident Funds d
chene franed thereunder

provi si ons

Act, 1952,

with suitabl di fi cati ons, where necessary,
to suit the nditions of work of such
regi stered unprot ected workers) and al
el ating thereto;

any fund or funds
t he benefit of

the manner in which (the day from e
her prospective or retrospective)

sons by whom the cost of operating

is to be defrayed.

for constituting t he per sons or
thorities who are to be responsible for the
adm nistration of the schenme, and for the f

adm nistration of funds constituted for the
pur poses af oresaid;

::j 27. Perusal of the above quoted provisions shows

that a fund is to be constituted for the benefits of g
registered protected workers to which the enployer

and the workers are to contribute. The schenme is
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also to make a provision for the unprotected workers
who do not get any enploynent on a given day, getting
m ni mum wages even for that date. The object of the

present legislation is not only to secure benefi b
e

wages,

regards the terns and conditions of servi

unprotected workers or to provide th
benefits of provident fund, | eave W
gratuity etc. |Its further object is also to provide

for welfare for health and sa sure and for

ensuring an adequate suppl nd te full and proper
utilization such ﬁ@&gé ch enploynments to q
prevent avoi dabl e nt connected wth the

aforesaid matters.

The in hon of the Legislature of covering by e
the Act I rkers who are protected by other
I g ations is also clear fromthe provisions
us schenes. So far as the G ocery Markets &
op Unprotect ed Workers (Regul ati on of Enpl oynent
nd Welfare) Schenme 1970 (hereinafter referred to as
<::j;> Grocery Market Schene) shows that it defines the term
"nmonthly worker” as follows, "Monthly worker"” mnmeans a
wor ker who i s enployed by an enployer or a group of

enpl oyers on contract on nmont hly basi s. Thus,

according to this schene a manual worker who is
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engaged in the schedul ed enpl oynent who i s engaged by
enployer on nonthly basis is also covered by the <§éii%§z}
definition of the term"unprotected worker". The
term "pool worker"” is defined to nmean a regi r b

worker in the pool who is not a nont
Clause 16(4) of this schenme, in our [opinion, is
rel evant, which reads as under: -

16(4) |If the services of egi stered nonthly

worker are terminated b | oyer for an

conduct he may apply

to the Board f §h3£> in the pool. The q
Secretary of the Board shall then

act of indiscipline
&

decide on th case, whether or not the
regi stef'ed worker should be enployed by the

Boar if so, whether in the sane or a e

I@%%i;ggt ory.

kS vision shows that nonthly worker is an

| oyee of the enployer and the enpl oyer has a right

o take disciplinary action against him Then cl ause

<:::i> 24 is also relevant. Perusal of clause 33 shows that
the Board decided the wages to which registered

wor ker woul d be entitled and in the process of fixing

wages the Board has to consult various organisations

of enployers, trade unions while fixing wages. Even
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the paying capacity of the enployer is to be taken
into consideration. Clause 34 is also relevant, <{§§>

whi ch reads as under: -

34. Di sbur senent of wages r

al | owances to regi stered workers:

The Board may permt the registered enpl oyers

to pay wages and othe nces to the

regi stered nDntQ&y svenpl oyed by them

directly after ﬁi&%; deductions as may q
be authori overabl e from t hem under
this schene. respect of registered workers
ot her than registered nonthly workers enpl oyed

by t i stered enployers fromtinme to tine, e
t es)and ot her all owances payable by the
g ered enployers shall be remtted by the
gi stered enpl oyers by cheque to t he
Secretary of the Board *(every fortnight).
The Secretary thereupon shall arrange to
<:::i> di sburse the wages and other dues if any to
registered workers on a specified day every

nmonth subject to deductions recoverable from

t hem under this schene.
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28. It is clear that apart from having disciplinary
control over nonthly worker, the enployer can pay
wages also to the nmonthly workers directly after

maki ng deductions to be forwarded to the

Clause 43 shows that the Board has to f

providing for contributory funds fo regijstered
workers and al so for paynment of gratuity. e ot her
schenme nanely Coth Mrkets or Shops Unprotected

Wor kers (Regul ati on of Enpl oyne an | fare) Schene

1971 (hereinafter ref%§reo s Cloth Mrkets

Schene) has the pro 's§§3§> ymlar to the one

contained in the G<ce ets Schene.

29. Thus, fromthe provisions of the Act and the

schene, it~ clear that the intention of the e
Legi sl at s))to include in the definition of

u ed— worker all manual workers engaged or to

en d in the schedul ed enpl oynent.

0. On behalf of the petitioner it was submtted
<:::i> that by the judgnent in the case of Lallubhai
Keval das the Division Bench has held that the Act
does not apply to the manual worker in the schedul ed

enpl oyment who was protected by the other | abour

| egi sl ations. That decision was in force since 1980.
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a
That judgnment was thereafter followed by the D vision
bench in the Century Textiles case and therefore on <{§§>

the principal of stare decises that settled position

in law should not be disturbed, and in suppor b
this contention reliance is placed on the judg f
the Suprene Court in the case The Statéfifgﬁi Quj ar at
Vs. M rzapur Mti Kureshi Kassab Janmad ) 8 SCC
page 534. The expression "stare decises" neans to ¢
stand by decided cases to ol precedents to
mai ntain forner adjudiggti evSupreme Court in

its judgnent in the c e<§§gb /Gpodyear India Ltd. q
Vs. State of Hary : 0 SC, 781 has held that
a precedent is an aut ity only for what it actually

deci des and ot for what may renotely or logically

follow fromit.\ In other words what is binding and e
what op precedent is the ratio of the
] have al ready observed above that the

st which fell for consideration before the

fvision in Century Textiles case did not arise for

onsideration either before the | earned Single Judge
(Shri. Rege) nor before the Di vision Bench in

Lal | ubhai  Keval das Case. Therefore there is no o
guestion of the principle of "stare deci ses”
operating in relation to t hose judgnents. The
subm ssi on of the petitioner in that regard,
h
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a

t herefore, has no substance. ggiszy

31. On behalf of the enployer, it is subnmtted b
if the definition of the termunprotecte r i|s
held to cover also those enpl oyees who e protected
by other labour legislations, then it wl ult in

repeal of several |abour |egislations which are ¢
enacted by the Parlianent and t this result we
shoul d ascribe the neaq&ng unded by themto the

term unprotected work gysé% on the report of q
the Committees a enent of objects and
reasons. W can r r to the reports of the
committee anddthe statenent of objects and reasons,

which are aids to construction, only if we e
find that Vi literal nmeaning to the provisions
I absurdity, anomaly etc. In this regard
er ons found in paras 11 and 12 of the Judgnent

e Suprenme Court in the case of Bhaiji v/s. Sub f
i visional Oficer, Thandla and ors. (2003) 1 SCC,

692 are relevant. They read as under: -

g
11. Reference to the Statenent of Objects and
Reasons is permi ssible for understanding the
background, the antecedent state of affairs,
the surrounding circunstances in relation to

h

15-03-2018 Shailesh Naidu (www.manupatra.com)



MANU/MH/0500/2006 Replica Source : www.bombayhighcourt.nic.in

Statenent of Objects and Reasons cannot b

utilized for the purpose of restricting an
controlling the plain neaning of the |anguage

enployed by the legislature in drafti b

the statue, and the evil which the statute
sought to renedy. The weight of judicial
authority leans in favour of the view that the <{§§>

statute and excluding fromits operati h
transactions which it plainly cov e
Principles of Statutory I nter y

Justice G P.Singh, 8th Edn. 2001 -09)

12. The |earned Senior counse t he

appel lant placed strong reliance on Grdhari C

Nat h_Mat hur wherein it
courts can by
t place such
woul d advance its
the words of a
i guous, effect mnust
egi slature may be
safely presuned I ntended what the d
words pl ai he plain words can be
departed from<when'reading themas they are
| eads to p nt i njustice, anomaly or
absurdity or invalidation of a law. The Court
permtted the Statenent of bj ect s and
Parliamentary Debates, Reports of
and Comm ssi ons pr ecedi ng t he e
and the | egislative history being
o for the purpose of gathering the
ative intent in such cases. The |aw so
a does not advance the contention of Shri
hir. The wi de scope of transactions
vered by the plain | anguage of Section 170-B
as enacted in 1980 cannot be scuttled or f
narrowed down by reading the Statenent of
bj ect s and Reasons.

::i As we have found that giving literal nmeaning to the

words of the provisions is in consonance wth the g

Lal and sons v. Balbir
has been held that

ascertaining legislativ
construction on a statut
pur pose and object.
statute are plai
be given to

scheme of the Act and does not |lead to any conflict

with the other provisions of the Act, really speaking
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we need not refer to any external ai ds of
construction. Neverthel ess, the argunent that the
giving literal nmeaning to the words of the provisions

of Section 2(11) of the Act leads to rep

ea
several Acts of Parlianent has to be dealt 't

32. This argunent has absolutely no t ance,
because the nmanual workers who e engaged by the
enployer and who are said to p ected by the
ot her | abour Iegislatiggs i ¥ the enployer so
desires, be the nonthl e he Petitioners are
enpl oyers and entire t of the enployers has
been that if the wor used in Section 2(11) of the
Act are givendtheir literal nmeaning the interest of
their regu nual workers would be adversely e
affected refore, it can be assumed that the

er are concerned about the welfare of their

manual workers. It that is so, then one can
o it that the manual workers who are said to be
in their regular enploynent continue to get all the
benefits to which they are entitled by continuing
them as nonthly workers even after those workers are
regi stered under the Act. Provisions of the schenes

show that on coming into force of the schenme only two

additional obligations are cast, one on the worker
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the other on the enployer. The nonthly worker
to get hinself registered with the Board and the

enpl oyer has to pay wages as fixed by the Board. The

wages
The
di sci

all t

can be paid directly to the enployees

0]

nmonthly worker would continue to be de
plinary control of the enployer a t hernefore

he | abour | egislations which apply t im before

he was registered under the Act, will continue to

apply

enact

appl

enact

to himand protect him n tat ut e whet her

ed by the Parli%gent tate |egislature

es to several <\c S of per sons and q
subsequently due into force of another

ment it ceases t ply to one of the classes of

persons, it does not anmpbunt to repeal of the earlier

enact

ei

ment . basi ¢ assunption that application of e
| workers engaged in the schedul ed
ould result in repeal of other | abour
ons which may be applicable to them before

registration wunder the Act is wong. The

urpose of all the labour legislations , whether

enact

ed by the Parlianment or State legislature is to

prevent exploitation of the |abour. The purpose of

t he

any

Act is also the sane. Therefore, we do not see

scope for any conflict between the Act and

| egi sl ations enacted by the Parlianent. Conpared to
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all other legislations relating to |abour, the Act
woul d be special |egislation dealing only with manual
wor kers engaged in schedul ed enpl oynent. Therefore

it will prevail over all other |abour |egislation
&

bei ng any repeal of t hose enact nent t he

the event of there being any overlappin

field. Therefore, there is no questi of

application of the provisions of e Act. This was

the only alleged undesirable re i ch was pointed

out to us by the enplozgr.

literal neaning of t §Q§;? in the provision q
advances the purpo 0 ct, does not lead to any

conflict either with ot her provisions of the Act

find that giving

or other legislations. Therefore, really speaking
there 1is son for us to take recourse to any e
ext er nal construction. But even if the
e s which were pointed out and on which
ia was placed by the Petitioners are to be
ok into, it becones clear that the intention of
he legislature was to apply the provisions of the
Act to all manual workers engaged or to be engaged in
schedul ed enpl oynent irrespective of the fact whether
they are protected by other legislations or not, 1In
so far as the statenent of objects and reasons is

concerned, sub-clause (11) of clause (2) is relevant.
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It reads as under: -
"(2)sub-clause (11)- "unprotected worker" _h
been defined to nmean a manual wor t
for the provisions of this ct i not
adequately protected by legislati or the

wel fare and benefit of labour in force in the

State.”

&

\

33. The | egi slation s drafted by the Governnent.
They intended® to include only those manual workers
who are adequatel y pr ot ect ed by | abour
| egi sl at I is significant that here is no

made to "schedul ed enploynent”. The

t was presented to the Legislative Assenbly

0 that Section 2(11) reads as under: -

"Unprotected worker nmeans the manual worker
who but for the provisions of the Act is not
adequately protected by the legislation for
the welfare and benefit of |abour in force in

the State."
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Though the Governnent went before the Legislature <£§§>
with this definition, in the statenment of obje b
reasons as also in the Bill, the Legi sl at he :
did not adopt this definition of t he term
"unprotected worker". The Legislature ed the
words " who but for the provisions of this Act is not ¢
adequately protected by |egisl on r the welfare
and benefit of |abour kg fo e State: and in
its place substituted h€§$§>‘ s engaged or to be q
engaged in any h enpl oynent . | f t he
provi sions of Sectio (1)) is read in the backdrop
of statenent of\ objects and reasons and the provision
in the Bi was tabled before the Legislature, e
the intenti 0 he Legi sl ature becones cl ear beyond
d he Legislature wanted to include wthin
nition of the termunprotected worker every
nu wor ker engaged or to be engaged in the f
chedul ed enpl oynent irrespective of the fact whether
<:::i> they are protected by other |abour |egislations or
not .
g
34. It is apparant from the reports of t he
Committees that were set up by the Governnent that
h
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the commttees found that the manual workers engaged §§§§:>

in certain enploynents are, by and |l arge, exploited
and that the existing |abour legislation is not

adequate to protect their interest and therefore
S

ld be

was recoomended that a special |egi
protecting the interest of and giv
benefits to the said unprotected workers
enact ed. It appears fromthe statenent of objects
and reasons and the Bill that t Go nment i ntended
to exclude fromthe anbk& of roeposed | egislation
those manual workers mﬁ@§§> protected by the q
exi sting |abour I<eqi and to cover by the
proposed |egislation nly those manaul workers who

were not so protected. But the legislature did not

accept ene of exenption at the threshold e

itself. the | egi slature adopted the schene
ded for coverage of all manual workers

a or to be engaged in schedul ed enpl oynent and

envto provide firstly for protection of their
etter condition of service by Section 21 of the Act
and for exenption of such workers fromthe provisions
of the Act by Section 22 of the Act. It is to be
seen that this scheme adopted by the legislature is
nore practical, because it contenplates an enquiry by

the Governnment into the question whether the manual
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workers are really protected or not before they are
exenpt ed. <§i§%§z§
35. There was sone debate before us as to b
the definition of the term"worker" foun
2(12) makes any difference to the way
definition of the term "unprotected worke
construed. Section 2(12) reads as under: - ¢
2(12) "worker” qgan ersoen who is engaged
or to be eng or through any q
agency, whet ges or not, to do nmanua
work in any sc ul ed enpl oynent and, includes
any per'son not enployed by any enployer or a
cont , but working with the perm ssion e
der agreenment with the enployer or
ctor; but does not include the nenbers
an enployer’s famly.
f
f the definition of the term"unprotected worker"
<:::i> found in Section 2(11) and the definition of the term
"worker" found in Section 2(12) is read together, it o
becomes <clear that the provisions of Section 2(12)
indicate an enployer under the Act through whom the
manual workers are engaged in schedul ed enploynent.
h
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It is to be borne in mnd that the Act and the Schene
framed t hereunder requires registration of the <{§i§§§:>
enpl oyer also and the definition of the unprotecte
wor ker does not indicate the enployer. Onl t b
definition of the term"worker" indicate 0
are the enpl oyers through whom the manual [ workers are
engaged. It cannot be said that e the
i's

definition of the term "worker" ramed in such way

it wll nake any difference to erpretation to

be placed on the provii&on ction 2(11) and that

t he provision of Secti ﬁi&§> ot to be given its q
nat ural meani ng.

36. There wasal so sone debate before us in relation
to the jud of the Division Bench in the case of e

| r kar Dﬁ?igéhah v/s. Bonbay Port Trust, 1994 (3)

O
Béh\ﬁ?%&\ 6. Perusal of paragraph 33 of that

shows that the Petitioners before the Court

re he workers who were unregi stered under the Dock
rkers Schenme, but they were registered under the
Schenme framed under the Act and they were not

permtted entry by the Port Authorities. And,

therefore, to find out whether the Port authorities ’
were justified in refusing permssion to these
workers on the Dock, the court has exam ned the

h
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provisions of the Act, especially with reference to
clause (3) of the Schedule of the Act. The <{§§>

observations of the Division Bench in paragraphs 33,

34, 35 and 36 are relevant. b
33. The petitioners have reg§§Z:§2d
t hensel ves under the Mahar ash hadi ,
Hamal and ot her Manual Wbrkers ( on of
Enpl oynment and Welfare) Act, 1969. is the

contention of t he Bonmbay  Stevedores C
Association that once th petitioners are
regi stered wunder the i ct (hereinafter
referred to as the Math , they cannot
do any dock work. : the Bonbay Port
Trust has rightly refused them Entry Permts.

In order to exan.ne contention, it is
necessary to |l o certai provi si ons of the
Mat hadi  Act h ieme framed under it. d
Under cl au the Mathadi Act, the
Mat hadi Act ies to t he enpl oynent s
specified i Schedul e thereto. The

Schedule to Mat hadi Act sets out 13
cat egori'es of enploynment which are so cover ed.
Cat egory\No. 3 is as follows:

ynment in docks in connection wth
oadi ng, st acki ng, carrying,
measuring or such ot her wor k
chuding work preparatory or incidental to
h oper at i ons, but does not i ncl ude
| oynent of a Dock Wbrker within the nmeaning
of the Dock Wbrkers (Regul ation of Enpl oynent) f
Act, 1948."

Under section 2(9), "scheduled enploynent”
means any enpl oynent specified int he Schedul e

or any process or branch of work form ng part

of such enploynent. Under section 2(11),
"unprotected worker" neans a manual worker who

is engaged or to be engaged in any Schedul ed g
enpl oynent .

34. The purpose of the Mathadi Act is to
regul ate the enpl oynent of unprotected nanual
wor kers engaged in these schedul ed enpl oynents
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State Act is designed to provide protection t

wor kers who are not protected under an

existing legislation State or Central. C ause
3 of the Schedule brings this out clear
refers to workers enployed in the
connection wth |oading, unloadin
carrying, wei ghi ng and ot her
specified therein. Since such

given protection under the Dock
1949, Clause 3 provides that it wl
those Dock Workers who are within the neaning C
of that termunder the Dock Wrkers Act of
1948. However, if we the definition
of "dock worker" under t Dock, Wor kers Act of
1948, it would cover e erson enpl oyed or
to be enployed in, vicinity of any
port on work i ion wth | oading,
unl oadi ng, nov rage of cargoes.

and to nmake better provisions for their Terns
and Conditions of enploynment and to provide
for their welfare. The Mathadi Act which is a <£§§>

Looking to this eénsive definition of a d
dock worker Dock Workers Act, 1948,
it is diffi t to“envisage any work in the
docks rel ating | oadi ng, unl oadi ng, stacking
et c. which w not be the work of a dock
within the definition of that term
Dock Workers Act of 1948.
the entire Clause 3 in the Schedul e e
me nugatory if it isread in this
M . Naphade, | ear ned Counse
for t he Mat hadi  Board, has,
, Submitted that |l ooking to the
pose for which the Mathadi Act was enacted,
nanel y, for giving better protection to
unprotected workers, clause 3 should be read f

as excluding fromits anbit those categories
of dock workers who are protected under the
Dock Workers Act of 1948; i.e. only those
dock workers who are covered by any Protective
Schene franmed under the Dock Wrkers Act of
1948. The Dock Workers Act 1948 per se gives
no protection to a dock worker. A dock worker
gets protection only when a Schene is franed 9
under this Act to cover himand the type of
dock work he is doing. Once such a dock
worker is protected wunder a Schene franed
under the Dock W rkers Act, 1948, he is
excluded from C ause 3 of the Schedule to the
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Workers Act of 1948. |[|f and when any such ne
Schene is framed under the Dock Workers Act o
1948, the dock workers who cone under e
unbrel | a of such a new Schenme wl
automatically excluded fromthe Mathadi
1969.

Mat hadi Act. M. Naphade al so submtted that
this does not in any manner restrict the
framng of any new Schene under the Dock <§;§>

35. W find much to c nd this
interpretation of Clause 3 of t Schedul e.
Clause 3 <cannot be interpreted i manner
which renders it nugatory. The intention is C
clearly to give protection_to manual workers
who are not covered by ene framed under
the Dock Wrkers Act of 48>, Cl ause 3 also
clearly i ndi cates the tention of t he
| egislators not to ha any~conflict between
the Mathadi Act <and Or kers Act of 1948.
Therefore, as provi si ons of any
Schene under the kers Act, 1948 becone d
appl i cabl e wor ker, such a dock
wor ker wi | | be covered by the Mathadi Act.
The two Acts, " \therefore, which are both
wel fare |egislation, should be construed
har noni ously to further the object for which
both have been enacted. Read in this |ight,
di Act can cover those workers e
in the docks in connection wth
nl oading etc. so long as such
cer re not covered by any of the Schene
arred under the Dock Wbrkers Act of 1948.

In view of this interpretation which we

ave put on Cause 3 of the Schedule to the f
Mat hadi  Act, it is not necessary for us to

consi der the argunents relating to t he
constitutional wvalidity of the Mathadi Act
which is a State Act and/or the effect of the

Dock Workers Act, 1948 which is a Central Act

on the Mathadi Act and/or the question of

par amount cy of the Dock Workers Act which is a

Central Act over the Mathadi Act which is a g
State Act. In our view, there is no conflict

between the provisions of the two Acts if
Clause 3 to the Schedule to the Mathadi Act is
interpreted as we have done.
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It is clear fromthe above quoted observations that <§éii%§z}

the Division Bench has considered only clause (3) o

the Schedule of the Act wth reference t

provisions of the Dock Wrkers Act, 19 a
guestion which falls for consideration beforefjus was
not raised before the D vision Bench an erefore

has not been considered by the D.ision Bench and

therefore for deciding the quest ich is referred

to us, that judgnent is<got «:if;an at all.

D _ :

37. To concl ude, e ,tony mnd it is clear

that w thin the neani of Section 2(11) of the Act

"unprotected ker" neans every manual worker who is

engaged or engaged in any schedul ed enpl oynment, e
whether he is protected by other
| ations or not and "unprotected workers"
hi e nmeaning of the Act are definitely not only

ose’ manual workers who are casual ly engaged.

<:::j> 38. Reference is, therefore, accordingly answered.

15-03-2018 Shailesh Naidu (www.manupatra.com)



MANU/MH/0500/2006 Replica Source : www.bombayhighcourt.nic.in

a

(D. K. DESHMUKH, J.) &
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